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abstract:  Corruption is an important issue, which poses a special threat to the democratic 
institutions and integrity of the United States.  The purpose of campaign finance regulation is to 
reduce or eliminate corruption.  Congress has enacted substantial legislation for this purpose, yet 
corruption flourishes.  This paper suggests that the campaign finance laws fail to take into 
account the actual decisionmaking process of a legislator contemplating a corrupt act.  By 
diagramming that process, this paper demonstrates that the legislation, which focuses on limiting 
the size of individual campaign contributions, actually increases the likelihood of corruption.  An 
understanding of the decisionmaking process points to other directions for meaningful regulation 
of campaign finance. 
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 A fundamental purpose of campaign finance reform is to reduce corruption.1  Other goals 
and affects attach themselves to campaign reform, of course, such as correcting structural 
imbalances in representation, and these are important aspirations.2  Nonetheless, the Supreme 
Court of the United States has singled out the prevention of corruption as the “only justifiable 
interest identified so far” in the federal legislation intended to reform campaign finance.3 
 This is not an insignificant purpose.  “Corruption and democracy are incompatible; 
corruption and economic prosperity are incompatible; and corruption and equal opportunity are 
incompatible.”4  Akhil Amar points out the special danger corruption poses in the United States:  
“Bribery – secretly bending laws to favor the rich and powerful – involves official corruption of 
a highly malignant sort, threatening the very soul of a democracy committed to equality under 
the law.”5  Tragic experience throughout the world demonstrates the corrosive effect that 
corruption has on the relationship between people and their governments.6 
 For such a serious goal, the legislation enacted by Congress demonstrates a surprisingly 
unsophisticated understanding of corruption.  The series of laws emphasize a simple approach:  
eliminate or limit campaign contributions.  Such an approach does not take into account the real 
costs faced by a legislator choosing whether or not to enter into a corrupt transaction.  When 
those costs are considered, it becomes apparent that limiting the amount of individual 
contributions actually increases the likelihood that a legislator will choose to enter into that 
corrupt transaction.  It also becomes evident that the legislation has focused on the wrong aspects 
of corruption. 
 This does not excuse the conduct of those legislators who enter into corrupt relationships.  
Legislators who enter into corrupt transactions know, or should know, that their behavior is 
wrong, and their choice to act corruptly is inexcusable.  This paper is intended not to excuse such 

                                                 
1 See Meredith A. Johnston, Stopping Winks and Nods”:  Limits on Coordinating as a Means of 

Regulating 527 Organizations, 81 N.Y.U. L. REV. 1166, 1186 (2006) (stating that the purpose of 
current campaign finance reform is to prevent corruption); Jamin Raskin & John Bonifaz, The 

Constitutional Imperative and Practical Superiority of Democratically Financed Elections, 94 
COLUM. L. REV. 1160, 1162-63 (stating that the purpose of campaign finance reform has been to 
control corruption).   
2 See Raskin & Bonifaz, supra note 1, at 1163 (discussing the remedial purposes of campaign 
finance reform with respect to structural bias). 
3 Buckley v. Valeo, 434 U.S. 1, 8 (1976). 
4 Statement of US Representative to the United Nations on adopting the UN Convention Against 
Corruption, UN Doc. A/58/PV.50, at 19 (Oct. 31, 2003), quoted in  Sean D. Murphy, 
Contemporary Practice of the United States Relating to International Law, 98 AM. J. INT’L L. 
182, 184 (2004). 
5 Akhil Reed Amar, On Impeaching Presidents, 28 Hofstra L. Rev. 291, 302 (1999); see Nancy 
Zucker Boswell, Combatting Corruption: Focus on Latin America, 3 SW. J. L. & TRADE AM. 
179, 184 (1996) (“Perhaps the greatest casualty of ... corruption has been the erosion of public 
trust in public institutions and leaders, the foundation of democracy.”).  
6 See Susan Rose-Ackerman, The Political Economy of Corruption, in CORRUPTION AND THE 

GLOBAL ECONOMY 31, 44 (Kimberly Ann Elliott ed., 1996) (““Corruption undermines the 
legitimacy of governments, especially democracies . . . . Citizens may come to believe that the 
government is simply for sale to the highest bidder.  Corruption undermines claims that the 
government is substituting democratic values for decisions based on ability to pay.”). 



conduct, but rather to demonstrate that the legislative efforts to contain such behavior, while 
laudable, probably exacerbate the problem. 
 Before reviewing those legislative efforts, this paper will briefly discuss the nature of 
corruption.7  After reviewing campaign finance reform legislation,8 this paper analyzes the 
decision to act corruptly9 and shows that the legislation does not reflect an understanding of that 
process.10 
 The point of this paper is to demonstrate that failure of current legislation.  This paper 
does not undertake to advocate a particular reform of the campaign finance system.  However, 
the process of breaking down and analyzing the considerations of a legislator facing a corrupt 
offer casts insights into possible reforms.  Those insights are discussed in this paper.11 
 
 1.  Corruption 
 
 Public sector corruption is the abuse or misuse of public office or trust for personal rather 
than public benefit.12  Many acts that are corrupt are also criminal.  Every country in the world, 
for example, criminalizes bribery of public officials.13  In the United States, a legislator 
convicted of accepting a bribe may be incarcerated for fifteen years, fined US$ 250,000 or triple 
the amount of the bribe, and stripped of office.14 
 Not all acts that are corrupt are illegal.  For example, bestowing the privilege of a face-to-
face meeting with a legislator in exchange for campaign contributions may constitute misuse of 
office and certainly inures to the legislator’s rather than public benefit.15  Nonetheless, in the 
United States that particular exchange is not prosecuted.16 
 Bribery is the corrupt act at which campaign finance reform is aimed.  Bribery can occur 
as a straightforward exchange such as that alleged in the ongoing investigation of Senator Ted 
Stevens of Alaska, who allegedly awarded millions of dollars worth of federal contracts to an oil 
pipeline service company in exchange for substantial additions to his dwelling.17  Campaign 

                                                 
7 See infra notes 12-22 and accompanying text. 
8 See infra notes 23-72 and accompanying text. 
9 See infra notes 73-124 and accompanying text. 
10 See infra note 125 and accompanying text. 
11 See infra notes 126-154 and accompanying text. 
12 Joseph S. Nye, Corruption and Political Development:  A Cost-Benefit Analysis, 61 AM. POL. 
SCI. REV. 417, 419 n.10 (1967). 
13 FRITZ HEIMANN, SHOULD FOREIGN BRIBERY BE A CRIME? 4 (Transparency International 1994). 
14 18 U.S.C. § 201(b) (2000); 18 U.S.C. § 3571(b)(3) (2000); see A. David Pardo, Jonathan Hill 
& Patrick Alberts, Public Corruption, 44 AM. CRIM. L. REV. 855, 857-75 (2007) (discussing 
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15 See BRADLEY A. SMITH, UNFREE SPEECH: THE FOLLY OF CAMPAIGN FINANCE REFORM 93 
(2001) (describing this transaction as corrupt). 
16 Not all forms of lobbying involve a quid pro quo exchange of money for time.  See Gajan 
Retnasaba, Do Campaign Contributions and Lobbying Corrupt?  Evidence from Public Finance, 
2 J.L. ECON. & POL’Y 145 (2006) (differentiating types of lobbying but empirically finding large 
amounts of corrupt lobbying). 
17 See Across State Lines, CAMPAIGNS & ELECTIONS, Sept. 2007, at 20, 20.  The process through 
which a single Senator can award a federal contract, called earmarking, is briefly explained infra 



finance comes to attention when the benefit given to the legislator goes not directly into her 
pocket but instead consists of money contributed to her election or re-election campaign fund.  
Former Representative Tom DeLay, for example, was indicted for distributing favors in 
exchange for money contributed to organizations that campaigned for his reelection.18 
 Senator Stevens and Representative DeLay serve as examples rather than the entirety of 
corruption in the federal legislature.  When sentencing a Congressional aide for corrupt acts, 
Judge Paul L. Friedman of the Federal District Court spoke openly of the growing culture of 
corruption in the federal legislature, “an environment that has become, frankly, more and more 
corrupt . . . corrupted by money.  You’ve literally got lobbyists sitting in Congressional offices 
writing legislation.”19  Nongovernmental groups that observe the legislature report an increase 
both in the general inclination toward corrupt acts and in specific and observable acts of 
corruption.20  Citizens of the United States report in growing numbers that they perceive the 
federal legislature to be corrupt and that their perception of corruption affects their relationship 
with their government.21 
 Corruption, therefore, is a matter of special concern in the federal legislature of the 
United States.  Corruption is not confined to other places, and certainly is not confined to 
developing or transitional economies.  Corruption poses a special threat to the functionality of 
the U.S. democratic system.22  Corruption, therefore, merits thoughtful response.  The response 
by the federal legislature, however, has tended toward a less-refined approach. 
 
 
 2.  Federal Campaign Finance Regulation 
 
 Congress has attempted to control the influence of campaign contributions for many 
years.  Although academia has generated different proposals, Congress has adhered to a fairly 
regular formula, which emphasizes limits on (or the elimination of) campaign contributions, as 
well as disclosure of the persons making contributions. 

                                                                                                                                                             

note _ and accompanying text. [Editor:  The Stevens case should be resolved and no longer 
alleged by the time this goes through editing; if not there are other cases that can be used.] 
18 See Anne E. Kornblut, The Abramoff Case:  The Overview, N.Y. TIMES, Jan. 4, 2006. 
19 Philip Shenon, Man Linked to Abramoff Is Sentenced to 18 Months, N.Y. TIMES, Oct. 28, 
2006, at A9, A9. 
20 See Gary Ruskin, The Honest Government Agenda: How Congress Can Clean up Corruption 
(2006), available at http://www.commercialalert.org/issues/government/corruption; Citizens for 
Responsibility and Ethics in Washington, Beyond DeLay:  The Twenty-Two Most Corrupt 

Members of Congress (2007), available at www.beyonddelay.org; Common Cause, Money in 

Politics (2006), www.commoncause.org; Congressional Accountability Project, Ethics Index, at 
http://www.congressproject.org/ethics/index.html 
21 Gail Russell Chaddock, Search of Capitol Hill Office Creates Another Storm, CHRISTIAN SCI. 
MON., May 24, 2006, at 1, 1 (reporting surveys that indicate that “[n]early half of Americans 
believe that most in Congress are corrupt and that corruption affects both parties equally”). 
22 See AMITAI ETZIONI, CAPITAL CORRUPTION:  THE NEW ATTACK ON AMERICAN DEMOCRACY 

(1988); see Susan Rose-Ackerman, Political Corruption and Democracy, 14 CONN. J. INT’L L. 
363, 378 (1999) (“Illegal campaign contributions and the bribery of politicians can undermine 
democratic systems.”). 



 Regulation of federal campaign finance may have begun with the Pendleton Act of 
1883.23  Although on its face the Pendleton Act simply creates a civil service, independent of 
political parties,24 that independence in part constitutes independence from a requirement to 
contribute to the campaign coffers of those parties.  From the time of Andrew Jackson25 to that of 
James Garfield, public officeholders had been assessed a percentage of their wages as a kickback 
to the party that had given them their office; indeed, the funds generated through this scheme 
exceeded corporate donations.26  The assassination of James Garfield by a disappointed office 
seeker goaded Congress into changing this system.27  The Pendleton Act and its successor acts 
attempt to insulate officeholders from pressure to contribute to the campaign funds of the party 
or parties in power.28 
 The Pendleton Act closed off the major source of campaign finance for the major 
parties.29  Corporations happily filled the void.  Elihu Root referred to corporate campaign 
contributions at the time as “a constantly growing evil which has done more to shake the 
confidence of the plain people of small means of this country in our political institutions than any 
other practice which has ever obtained since the foundation of our Government.”30  In 1905 an 
investigation into the misuse of corporate assets by officers of large insurance companies 
revealed that, among other things, officers had paid large amounts into the campaign coffers of 
political parties.31  These revelations shocked the public and posed a potential source of 
embarrassment to recently re-elected President Theodore Roosevelt.32  Roosevelt, in response, 

                                                 
23 Civil Service Act (Pendleton Act), 22 Stat. 403 (1883).   
24 See Neal Kumar Katyal, Internal Separation of Powers:  Checking Today’s Most Dangerous 

Branch from Within, 115 YALE L.J. 2314, 2331-36 (2006) (discussing the Pendleton Act). 
25 William Learned Macy, governor of New York, summarized the ethos of the Jackson 
administration with his famous observation “To the victor belong the spoils of the enemy.”  
MARTIN TOLCHIN & SUSAN TOLCHIN, TO THE VICTOR 323 (1971).  The Jackson administration’s 
blatant use of patronage and kickbacks elicited criticism even though administrations before and 
after relied on the same.  Id. at 323-25. 
26  SMITH, supra note 15, at 20 
27 Steven G. Calabresi & Christopher S. Yoo, The Unitary Executive During the Second Half-

Century, 26 HARV. J.L. & PUB. POL’Y 667, 784 (2003). 
28 See Peter W. Schroth, Corruption and Accountability of the Civil Service in the United States, 
54 AM. J. COMP. L. 553, 561-63 (2006) (discussing enactment of the Pendleton Act and its 
aftermath). 
29 MELVIN I. UROFSKY, MONEY AND FREE SPEECH:  CAMPAIGN FINANCE REFORM AND THE 

COURTS 8 (2005). 
30 ELIHU ROOT, ADDRESSES ON GOVERNMENT AND CITIZENSHIP 143 (1916), quoted in United 
States v. United Auto Workers, 352 U.S. 567, 571 (1957). 
31 See Adam Winkler, “Other People’s Money”: Corporations, Agency Costs, and Campaign 

Finance Law, 92 GEO. L.J. 871, 891 (2004). 
32 Winkler notes that “[t]he discoveries of the Armstrong Committee that drew the most public 
attention were those uncovering the large campaign contributions made by insurance company 
executives with company funds.”  Id.; see also ROBERT E. MUTCH, CAMPAIGNS, CONGRESSES, 
AND COURTS:  THE MAKING OF FEDERAL CAMPAIGN FINANCE LAW 2-3 (1988) (stating that the 
discoveries of the Armstrong Committee caused campaign finance reform); UROFSKY, supra 
note 29 at 14-15 (describing the political consequences of the investigation). 



called for legislation to prohibit corporations from making campaign contributions.33  Two years 
later, Congress enacted the Tillman Act of 1907, which prohibited contributions from federally 
chartered corporations.34 
 Corporations easily circumvented the Tillman Act, not least by making contributions in 
kind rather than as money.  Failure by the government to enforce the act made circumvention 
even easier.  Melvin Urofsky summarizes the outcome of the law:  “The first federal effort at 
campaign finance reform, in short, had little practical effect.”35  Pressure continued to build for 
meaningful campaign finance reform. 
 In 1910 Congress enacted the Publicity Act.36  The Publicity Act required post-election 
disclosure of donors to House candidates of more than one hundred dollars.37  One year later 
Congress amended the Publicity Act38 to require pre-election as well as post-election disclosure 
and disclosure of contributions to Senate campaigns; the amendments also imposed spending 
limits on Senate and House campaigns.39 
 The federal Supreme Court gutted the Publicity Act in Newberry versus United States.40  
The Court ruled that primaries do not constitute elections for the purpose of Article 1, Section 4 
or Amendment Seventeen of the United States Constitution, and thus Congress had no authority 
to regulate primaries.41  The Court also ruled that because at the time of the enactment of the 
Publicity Act Senators were still chosen by the states rather than elected through direct elections, 
Congress had no authority over their elections.  Following the Newberry decision, the Attorney 
General of the United States informed Congress that pursuant to that decison the entirety of the 
Publicity Act was unconstitutional.42 
 At around this time, another scandal focused public attention on the financing of political 
campaigns, and concomitantly engendered pressure on the legislature to act.  The progenitor 
activities of the Teapot Dome scandal involved straightforward bribery,43 but the ensuing 
investigation revealed – once again – large, hidden contributions to political parties.  Congress 

                                                 
33 UROFSKY, supra note 29, at 14; Winkler, supra note 31, at 919-20.  Robert Sitkoff 
persuasively argues that corporations instigated or at least supported the legislation as a means of 
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Political Speech, Political Extortion, and the Competition for Corporate Charters, 69 U. CHI. L. 
REV. 1103 (2002). 
34 Tillman Act of 1907, ch. 420, 34 Stat. 864 (1907), codified at 2 U.S.C. § 441(b)(2). 
35 UROFSKY, supra note 29, at 15. 
36 Campaign Expenses Publicity Act of 1910, Pub. L. No. 274, 36 Stat. 822, repealed by Federal 
Corrupt Practices Act of 1925, ch. 368, § 318, 43 Stat. 1070, 1074. 
37 See Justin A. Nelson, Note, The Supply and Demand of Campaign Finance Reform, 100 
COLUM. L. REV. 524, 536 (2000) (describing provisions of the Publicity Act). 
38 Publicity Act Amendments of 1911, Pub. L. No. 32, 37 Stat. 25, 28, repealed by Federal 
Corrupt Practices Act of 1925, ch. 368, § 318, 43 Stat. 1070, 1074. 
39 See Nelson, supra note 37, at 536 (describing provisions of amendments). 
40 256 U.S. 232 (1921), overruled by United States v. Classic, 313 U.S. 299 (1941). 
41 256 U.S. at 247. 
42 UROFSKY, supra note 29,  at 16. 
43 See Abraham Bell & Gideon Parchomovsky, Givings, 111 YALE L.J. 547, 577 (2001) 
(describing the Teapot Dome scandal). 



reacted by enacting the Federal Corrupt Practices Act.44  The Federal Corrupt Practices Act 
required disclosure of donors to all multi-state committees and to Senate and House candidates, 
including during non-election years, and imposed spending limits on candidates.  The Act did 
not, however, contain any enforcement provisions or penalties for failure to comply, nor did it 
require publication of or even public access to financial reports.45 
 In United States versus Classic,46 the Court reversed its position of twenty years prior and 
held that primaries do indeed constitute part of the election process and thus lend themselves to 
Congressional authority.  This holding itself did not lead to legislation by Congress; that impetus 
sprang from the fears of Franklin Roosevelt’s opponents as he transformed his popularity into 
political action.47  Roosevelt’s opponents feared the loyalty to Roosevelt of hundreds of 
thousands of persons given work through federal programs but not covered under the civil 
service provisions of the Pendleton Act.48  The Hatch Act49 extended coverage to almost all 
federal employees, and also increased strictures on the extent to which those employees could 
engage in political contests.50  Amendments enacted the following year51 imposed an outright 
ban on contributions from federal contractors and from employees of state agencies funded in 
part or in whole by federal monies.52  The amendments also revived two traditional techniques of 
campaign finance reform:  campaign contribution limits – contributions to national committees 

                                                 
44 Federal Corrupt Practices Act of 1925, ch. 368, 43 Stat. 1070 (codified at 2 U.S.C. §§ 241-
256), repealed by Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3, 20 
(codified as amended at 2 U.S.C. §§ 431-455 (1994)). 
45 See Anthony Corrado, Introduction to Money and Politics:  A History of Federal Campaign 

Finance Law, in CAMPAIGN FINANCE REFORM 29 (Anthony Corrado et al. eds., 1997) (describing 
flaws in the Federal Corrupt Practices Act). 
46 313 U.S. 299 (1941). 
47 See MUTCH, supra note 32, at 33 (stating that the Hatch Act specifically targeted Roosevelt’s 
poswer). 
48 See UROFSKY, supra note 29, at 21 (“The various government employment projects such as the 
Public Works Administration, the Civilian Conservation Corps, the Tennessee Valley 
Administration, and the Works Progress Administration had put millions of men and women to 
work on the government payroll, but outside of the civil service restrictions of the Pendleton 
Act.”). 
49 An Act to Prevent Pernicious Political Activities, 2 Aug. 1939, 53 Stat. 1147, codified at 5 
U.S.C. 1501-1508, 7321-7326. 
50 See Scott J. Bloch, The Judgment of History:  Faction, Political Machines, and the Hatch Act, 
7 U. PA. J. LAB. & EMP. L. 225, 230-34 (2005) (describing the provisions of the Hatch Act); 
Developments in the Law – Public Employment (Part 1 of 2), 97 HARV. L. REV. 1611, 1650-60 
(1984) (describing the provisions of the Hatch Act).  In a comprehensive reform enacted in 1993, 
Congress eased many of these restrictions and allowed federal employees to engage in political 
activities during time when such persons were not on the federal clock.  Act of Oct. 6, 1993, Pub. 
L. No. 103-94, 107 Stat. 1001 (codified as amended in scattered sections of 5 U.S.C., 18 U.S.C., 
39 U.S.C. & 42 U.S.C.); see Bloch, supra, at 235 (discussing the reforms). 
51 1940 Amendments to Hatch Act, ch. 640, 2, 54 Stat. 767 (1940) (current version at 5 U.S.C 
7324-7327 
52 See Bloch, supra note 50, at 233-34 (describing provisions of the 1940 amendments).  



could not exceed five thousand dollars; and spending limits – spending by national committees 
could not exceed three million dollars.53 
 The impulse to limit (or eliminate) contributions and the fear of Roosevelt’s power 
extended to labor unions, which had become powerful and popular entities.54  Support for unions 
dipped, however, after a series of strikes during the second world war and Congress took 
advantage of union weakness to pass the Smith-Connally Act.55  The Smith-Connally Act 
prohibited direct contributions from labor unions to political parties or campaigns.56 
 Following the war, Congress continued its quest against unions.  Some suggest that the 
impulse sprang from a desire to bring parity to the corporations and unions, while others suggest 
that it sprang from concerns over fairness to union members who disagreed with union 
leadership.57  The Taft-Hartley Act58 made the bans on contributions by unions permanent.59  
The Act also “for the first time overtly tried to limit the political speech of a particular group”60 
by prohibiting the use of union funds for any political activity including the publication of 
newsletters that endorsed political candidates.61 

                                                 
53 UROFSKY, supra note 29, at 21. 
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Deference in the Twilight of Society, 153 U. PA. L. REV. 5, 23 (2004) (stating that Smith-
Connally Act was part of effort to counter Roosevelt’s power). 
55 Smith-Connally Anti Strike Act (War Labor Disputes Act), ch. 144, 57 Stat. 163 (1943) 
(codified at 50 U.S.C. app. 1501 - 1511 (1997), repealed by Act of June 25, 1948, ch. 645, 21, 62 
Stat. 862, Act of Sept. 6, 1966, Pub. L. No. 89-554, 8(a), 80 Stat. 651); see Michael L. Wachter, 
Labor Unions:  A Corporatist Institution in a Competitive World, 155 U. PA. L. REV. 581, 612 
(2007) (discussing factors that lead to passage of the Smith-Connally Act). 
56 Craig Holman & Joan Claybrook, Outside Groups in the New Campaign Finance 

Environment:  The Meaning of BCRA and the McConnell Decision, 22 YALE L. & POL’Y REV. 
235, 237 n.2 (2004) (discussing the provisions of the Smith-Connally Act); see Russell D. 
Feingold, Representative Democracy versus Corporate Democracy:  How Soft Money Erodes the 

Principle of “One Person, One Vote”, 35 HARV. J. ON LEGIS. 377, 379 n.5 (1998) (comparing the 
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57 Compare David J. Sousa, “No Balance in the Equities”:  Union Power in the Making and 

Unmaking of the Campaign Finance Regime, 13 STUD. AM. POL. DEV. 374, 376 (1999) (stating 
that the Smith-Connally Act and the Taft-Hartley Act tried to balance the power of unions and 
corporations) with MUTCH, supra note 32, at 157 (stating that concerns for union members 
constituted the most significant arguments in the debate over the Taft-Hartley Act); Winkler, 
supra note 31, at 928 (suggesting that concerns for dissident union members inspired the Taft-
Hartley Act). 
58 Labor-Management Relations (Taft-Hartley) Act, Pub. L. No. 80-101, 61 Stat. 136 (1947) 
(codified as amended at 29 U.S.C. §§ 141-197). 
59 MUTCH, supra note 32, at 158.  Bradley Smith notes that unions generally circumvented these 
rules by creating the first Political Action Committees and contributing money to them.  Bradley 
A. Smith, The Siren’s Song:  Campaign Finance Regulation and the First Amendment, 6 J.L. & 
POL’Y 1, 23 (1997). 
60 UROFSKY, supra note 50, at 22. 
61 See Joseph E. Kallenbach, The Taft-Hartley Act and Union Political Contributions and 

Expenditures, 33 MINN. L. REV. 1 (1948) (describing provisions of the Taft-Hartley Act). 



 Congress strayed from its general habit of limiting contributions or requiring disclosure 
in 1966, with the Presidential Election Campaign Fund Act.62  The Act creates a fund that 
taxpayers can contribute to by indicating a desire to do so on their tax forms, which can be used 
by presidential candidates and parties under specified circumstances.63  The Revenue Act of 
197164 made the fund permanent.65 
 Congress also enacted the Federal Election Campaign Act in 1971.66  The Act continues 
the tactics of limitation and disclosure, albeit in a more sophisticated manner.  The Act 
differentiates between anything of value conferred directly to a candidate, party or committee, 
which are considered contributions, and anything of value conferred to a third party for the 
purpose of influencing an election, which are considered expenditures.67  Contributions are 
subject to limits, whereas expenditures are subject to disclosure. 
 The Bipartisan Campaign Reform Act,68 Congress’s most recent effort to control corrupt 
activities related to political campaigns, continues to impose limitations and require disclosure 
but eliminates “gaping loopholes” in the preceding legislation.69  The Act also prohibits the use 
of general treasury money by businesses or unions for “electioneering communications.”70  The 
Supreme Court upheld the constitutionality of the Act, which today remains the foundation of 
controls on campaign finance.71 
 This very brief recitation of campaign finance regulation is not offered as the definitive 
history.  Dozens of scholars have undertaken that project.  This explication, instead, underscores 
a point:  Congress repeatedly and consistently turns to limits or prohibitions on campaign 
contributions for the purpose of controlling corruption.  The Court has noted that “We are under 
no illusion that [the Bipartisan Campaign Reform Act] will be the last congressional statement 
on the matter.  Money, like water, will always find an outlet. What problems will arise, and how 
Congress will respond, are concerns for another day.”72  There is no reason to believe that 
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Congress will do anything other than continue its habit of limiting campaign contributions.  
Paradoxically, to do so will contribute to the very corruption that campaign finance laws are 
intended to combat. 
 
3.  The Decisionmaking Process  
 
 Forcing campaign contributors to give smaller amounts of money to political candidates 
increases the likelihood of corruption.  In order to understand this paradox, one must understand 
the factors taken into consideration by a legislator faced with an offer of a bribe.  One must also 
understand the actual benefit that is offered when the bribe consists of campaign contributions.  
Both are more complex than simply “more money means more corruption.” 
 
 3.1.  The Cost Side of a Decision to Act Corruptly 
 
 Literally dozens of theories attempt to explain what causes the commission of a crime.73  
Many of these theories have little explanatory power with respect to corruption in the federal 
legislature:  strain theory, for example, asserts that individuals commit crime when they lack 
access to appropriate means of accruing material success – hardly the situation of legislators.74  
Indeed, federal legislators are fairly homogenous and relatively privileged.75  This paper will not 
look for background differences that may explain different propensities for crime among 
different types of individuals within the legislature;76 rather, this paper borrows Gary Becker’s 
method of examining the decision to commit a crime.77  Becker suggests that individuals 
consciously or subconsciously weigh the costs and benefits of a crime, and will refrain from 
committing that crime if the costs outweigh the benefits.78  While such rationality is probably not 
true of all criminals, enough persons act in this way to give the method significant predictive 
capability.79  This is especially true of white collar crimes.80 
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 A bribe is a transaction:  on one side of the exchange the bribe-giver gives the bribe, on 
the other the bribe-taking official gives a favor.81  To state the obvious, all transactions involve 
costs.82  The costs involved in a corrupt relationship can be differentiated; assigning symbols to 
each cost allows the creation of a diagram of the decision whether or not to enter into the corrupt 
relationship. 
 
  3.1.1.  Psychic Costs 
 
 The taking of a bribe imposes a psychic cost – Cpsy .

83  Psychic costs consist of several 
emotional and psychological factors.84  One of the most important is the cost of overcoming 
social controls against acting corruptly.85  Social controls include “laws, norms, customs, mores, 
ethics, and etiquette,” all of the things by which members of a society understand what is right 
and what is wrong.86  Deviating from these controls takes substantial effort, which imposes a 
cost on the legislator who acts corruptly.87 
 The costs imposed by social controls can be manipulated.  “Broken window” theory is 
based on the idea that the amount of crime and social disorder observed by an individual affects 
the internalization of social controls by that individual.88  Decreasing the frequency of indicators 
that people are allowed to violate the law, such as graffiti or broken windows, increases the 
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strength of social controls.89  Conversely, when an individual observes others violating laws and 
norms, the psychic cost to that individual of committing crime is lowered.90  The “culture of 
corruption” in the federal legislature has probably lowered the psychic cost of entering into a 
corrupt transaction.91 
 Other psychic costs include guilt and shame for doing wrong,92  Shame, of course, is 
closely related to social controls, as they contribute to the standard whereby a person feels that 
she acted shamefully.93  Virtually all persons perceive corruption as morally wrong; presumably 
this perception adheres to legislators as well.94 
 
  3.1.2.  Penalty Costs 
 
 Another set of costs taken into consideration by the legislator considering whether or not 
to undertake a corrupt transaction consist of penalties imposed on such conduct.95  When 
considering the actual costs that will be borne, the person contemplating the crime will also take 
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into account the perceived probability – p – that the conduct will be discovered and those 
sanctions imposed.96 
 Criminal sanctions – Ccrim – impose a cost on the potential criminal.97  Most obviously, a 
legislator convicted of corrupt acts could spend fifteen years in prison and pay a fine of US$ 
250,000.98  Associated costs include the anxiety of going through the criminal process, the cost 
of legal defense, time spent away from family and friends while incarcerated, and lost income 
and other opportunity costs created by the time spent in prison.99 
 These costs can be manipulated.  Indeed, Becker and others suggest increasing penalties 
as a basic means of changing the costs considered by a potential criminal.100  Associated costs 
can also be manipulated.  Unfortunately, for example, a legislator pays virtually nothing for 
criminal defense as those costs are usually paid out of campaign funds or through special funds 
created by supporters and lobbyists.101  Legislators removed from office often enjoy lucrative 
careers as lobbyists or consultants, hidden from public view within the federal governmental 
structures. 
 Society also imposes costs – Csoc – through informal penalties applied through 
mechanisms less institutionalized than the criminal process.102  Whereas guilt is generated 
internally, shame or social approbation are generated by society in general.103  While not as 
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malleable as criminal penalties, empirical research suggests that social sanctions exert a strong 
influence on decisions about the commission of a crime.104 
   
  3.1.3.  Cost of Bestowing the Favor 
 
 The potentially corrupt bribe-taking legislator must also take into account the actual cost 
of the favor to be bestowed – Cfav.

105  It is much less costly to bestow the favor of, for example, 
giving a bribe-giver the opportunity to come to the legislator’s office for a personal meeting than 
it is to bestow the favor of swinging a vote or quashing a federal investigation, even though both 
represent an undemocratic abuse of power.  Unfortunately, the cost of awarding large contracts 
or otherwise granting a favor is relatively low; individual legislators can direct substantial 
amounts of federal monies through the process of earmarking. 
 The word “earmarking” is used for a variety of practices.106  As earmarking relates to 
corruption, it refers to the insertion into spending bills of measures directed at specific recipients 
or projects by a single legislator, with little or no oversight or debate.107  A current member of 
Congress designates earmarks as “the currency of corruption.”108  Indeed, several of the current 
investigations into Congressional corruption involve earmarking.109 
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Earmarking – in which members of Congress secure federal dollars for pork-
barrel projects by covertly attaching them to huge spending bills – has become the 
currency of corruption in Congress.  It is not just the rising number of earmarks 
(more than 15,000 last year – up from around 1,200 a decade ago), or the dollar 
amount ($27 billion) that is troubling.  More disturbing is that earmarks are used 
as inducements to get members to sign on to large spending measures.  (The 
disgraced lobbyist Jack Abramoff was astute when he referred to the House 
Appropriations Committee as an “earmark favor factory.”) . . . In Congress these 
days, you establish your priorities by getting money for them.  When the carefully 
designed process of authorization, appropriation and oversight is adhered to, these 
policies and priorities are given a thorough vetting.  But earmarking circumvents 
that cycle:  the Appropriations Committee ensures that earmarks escape scrutiny 
by inserting them into conference reports, largely written behind closed doors.  By 
the time appropriation bills reach the House or Senate floor, passage by a lopsided 
margin is virtually assured because every member who got earmarks is obligated 
to vote for the entire bill.  Further, the scope of debate is substantially narrowed, 



 
   3.1.4.  The Cost Side of the Corruption Decison 
 
 If Cpsy represents psychic costs, p represents the perceived probability of being 
discovered, Ccrim represents the criminal sanctions, Csoc represents social sanctions, and Cfav 
represents the cost of the favor, then the potential cost to the potential bribe-taking official can be 
represented as follows: 
 
  Cpsy + p(Ccrim + Csoc) + Cfav 
 
 3.2.  The Benefit Side of the Decision to Act Corruptly 
 
 The cost side is weighed against the benefit side.  A bribe payor could offer several 
different types of benefits to a legislator, such as cash bribes or business opportunities.110  The 
benefit at issue in this paper, however, is campaign finance.  
 Election to the legislature requires a substantial amount of money.  In 2006, the average 
cost of winning election to the House was 1.3 million dollars, to the Senate, 9.6 million 
dollars.111  Money is critical to successful campaigning:  more than ninety percent of House 
candidates who outspend their opponents get elected to office.112   
 Contributions form the bulk of campaign funds.  For the 2007-2008 election cycle, the 
National Party could give up to 5,000 dollars, the Local Parties113 could contribute up to 5,000 
dollars, and the Campaign Committee could contribute up to 2,300 dollars for a total of 12,300 
dollars.114  This leaves the average House candidate with around 1.29 million dollars to raise 
every two years in order to compete for a seat, and the average Senate candidate with around 
9.59 million dollars to raise every six years.115 

                                                                                                                                                             

with even partisan arguments that would otherwise occur hushed as Republicans 
and Democrats find common cause:  protecting their pork. 
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 This money is raised through contributions from individuals.  Raising this money 
imposes, obviously, transaction costs.  Although no data exists on the actual dollar amount of 
this cost, an average cost for each transaction can be represented as Ccon.  The total cost to the 
candidate will be Ccon multiplied by the total number of transactions. 
 The total number of transactions is strongly influenced by limits on the amount an 
individual can contribute.  For the 2007-2008 election cycle, individuals could contribute no 
more than 2,300 dollars to a single candidate.116  Divided into the 1.29 million dollars that the 
average House candidate needs to raise, the average candidate needs to secure donations from at 
least 561 individual contributors.  In other words, at current rates of expenditure and using 
current limits on donations, the average candidate to the House could need to enter into at least 
561 discrete fundraising transactions, for the Senate, 4,170.   
 In general, the total amount of money needed by a candidate can be represented by A, a 
subset of that amount by a.  The minimum number of transactions that a candidate will have to 
enter into to raise those amounts can be determined by dividing A or a by the limit on the amount 
of individual contributions – L.  Thus, N = A/L and n = a/L.  The number of transactions required 
to raise the necessary funds has an inverse relationship to the size of the limit:  if the limit is 
made smaller, the minimum number of transactions becomes larger. 
 When making decisions about future fundraising a candidate can think in terms of the 
average cost of each transaction multiplied by the minimum number of transactions required to 
raise a given amount of money.  Thus, the least it will cost a candidate to raise amount a is nCcon. 
 This suggests the real value to a candidate of an offer of amount a of campaign funds.  
The value to the candidate is not a – the candidate cannot put a in her pocket.  The value of a to 
the candidate is the amount that the candidate saves by not having to raise a herself.  That 
amount is nCcon. 
 
 3.3.  The Bribe Offer 
 
 Campaign finance laws limit the amount that a person may donate to a particular 
candidate.  The laws do not, however, prevent that person from asking others to donate to the 
same candidate.117  The practice of securing contributions from multiple donors and sending 
them en masse to a candidate, a practice called “bundling,” has flourished since the imposition of 
limits on contributions.118  A bundler is able to circumvent the contribution limit and offer a 
candidate large campaign contributions, made up of an aggregate of smaller contributions that do 
fall within the limit.119 
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 The bundler may be an individual, such as a corporation, seeking benefit for itself.  More 
likely, the bundler will be a broker with skills in bundling, who receives a premium from clients 
for using bundled donations to induce legislators to bestow favors.120  These brokers often fall 
within the lobbying industry, although it is probable that not all lobbyists are dishonest.121  
Interestingly, the paradigmatic post-contribution-limit case of bribery involved the Speaker of 
the House and a lobbyist/bundler.122  Anecdotal evidence suggests that bundlers exert a great 
deal of influence on legislators.123 
 A bundler, therefore, may offer a candidate a bribe.  Put in its starkest terms, the offer is 
an exchange of a large campaign donation in exchange for a favor involving abuse or misuse of 
the legislative office. 
 
 3.4.  The Decision 
 
 Campaign funds are absolutely necessary to obtain or keep a seat in the legislature.  The 
candidate must obtain those funds, whether through their own efforts or by accepting the 
bundler’s offer, or the candidate will not obtain or retain the seat.  A “rational” candidate124 will 
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weigh the benefits offered against the cost of acting corruptly.  In this case the benefit offered is 
the amount of transaction costs the candidate will save by not having to raise that amount of 
money.  If the amount saved is greater than the cost, then the legislator will accept the offer and 
act corruptly. 
 
  nCcon > Cpsy + p(Ccrim + Csoc) + Cfav 
 
 This formulation is not intended to excuse the conduct of a corrupt legislator.  Such a 
legislator acts illegally and immorally, and inflicts damage on society.  There is no excuse for 
such conduct.  Rather, this formulation provides an insight into why legislators may act 
corruptly, and into the effects that reform policies may have on corrupt acts.  Unfortunately, this 
formulation also demonstrates that contribution limits will increase the likelihood of corruption. 
 
4.  Campaign Contribution Limits Increase the Likelihood of Corruption 
 
 Limits on the size of campaign contributions do not decrease the amount that a candidate 
must spend in order to campaign for office.  Limits on the size of campaign contributions do, 
however, affect the transaction costs associated with raising the money necessary to campaign 
for office.  A bundle of contributions represents a certain amount of money – a.  Under 
regulatory conditions that limit the size of an individual contribution it takes a certain number of 
transactions to raise a.  Further reducing the amount that an individual contributor can give 
increases the number of transactions necessary to raise exactly the same amount of money. 
 
  n = a/L   if L decrease then n increases 
 
Increasing the number of transactions necessary to obtain a particular amount of money increases 
the transaction costs imposed by raising that money. 
 
  transaction costs = nCcon  as n increases transaction costs increase 
 
Increasing the transaction costs imposed by raising a particular money makes it more likely that 
the value of a bribe consisting of bundled campaign contributions, which is measured by the 
candidate in terms of the cost to the candidate of raising the same amount of money, will exceed 
the costs associated with the corrupt act. 
 
  nCcon >> Cpsy + p(Ccrim + Csoc) + Cfav 
 
Reducing the amount that an individual can contribute therefore has the perverse effect of 
increasing the value of bundled campaign contributions.125  Increasing the value of the bribe 
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increases the likelihood that the “rational” legislator will accept the bribe.  Campaign 
contribution limits increase the likelihood of corruption in the federal legislature. 
 
5.  Recommendations 

 
 It is difficult to determine whether Congress desires a serious approach to corruption in 
the legislature.  If it does, it would benefit from a thoughtful understanding of the decision to act 
corruptly.  A thoughtful approach would take into account the insights gained from analyzing the 
decisionmaking process in terms of transaction costs.  
 The decision to act corruptly weighs the benefit and costs as follows: 
 
  nCcon v Cpsy + p(Ccrim + Csoc) + Cfav 
 
Imposing stricter limits on the size of donations increases the value of campaign donations, 
particularly bundled contributions, and thus increases the likelihood of corruption.  An 
understanding of corruption, therefore, leads to a recommendation that Congress consider 
loosening restrictions on the size of individual contributions. 
 This paper is specifically concerned with campaign contribution limits.  An 
understanding of the decisionmaking process, however, does cast some insights into the merits of 
other reform measures.  These insights merit some attention.   
 
 5.1.  Decreasing the Value of the Benefit 
 
 The “rational” legislator acts corruptly if the benefit outweighs the cost.  One approach to 
reducing corruption, therefore, is to reduce the value of the benefit conferred by the bundler.  
The first, and most facially obvious means of doings so is to prohibit bundling.  The bundled 
campaign contributions are valuable to the candidate because they provide a scarce resource at a 
reduced cost.  Bundled contributions are more valuable than a contribution of the same size 
would be if there were no limitations on the size of contributions because those very limits make 
campaign money scarcer and more expensive to procure.  Eliminating bundled contributions 
would significantly reduce the benefit that a bribe-offeror can offer to a candidate, and thus 
makes it more likely that the costs to the legislator of acting corruptly would outweigh that 
benefit. 
 Prohibition of bundling raises interesting constitutional questions.  The Supreme Court 
has consistently found charitable fundraising to constitute a protected form of speech.126  
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Political fundraising, however, might be considered commercial speech.127  As such, it would be 
entitled to less protection than would be charitable fundraising. 
 Even if it passed constitutional muster, however, a prohibition of bundling would be 
extremely difficult to enforce.  The difference between bundling and other types of fundraising is 
slight.128  Even if the actual transfer of a handful of checks were prohibited, that act could be 
replaced with a promise to raise a specific amount of funding for a candidate, and the effective 
benefit to a candidate would be the same.  Given the onerous demands of fundraising for 
political campaigns, it is difficult to imagine how fundraising could be prohibited.129  Thus, 
although the prohibition of bundling is facially obvious, it would probably have little effect on 
corruption in the legislature. 
 More creative suggestions might have more effect.  Bruce Ackerman and Ian Ayres have 
suggested that all contributions be made anonymously.130  Contributions would be made to a 
trust fund rather than directly to the candidate; monies would be distributed by the fund in 
accordance with the directions of the various donors.131  Candidates themselves would not know 
who contributed to their campaign and information about who contributed to the trust fund 
would be held confidential.132  Thus, a potential bribe offeror could not credibly offer a benefit to 
a legislator in exchange for corrupt activity.133  Although this reform would clearly diminish the 
benefit offered by a corrupt actor, it has not been considered by the legislature. 
 The most commonly suggested campaign reform also goes directly to the offer of a 
benefit by a bribe offeror to the candidate.  Many scholars and public advocates have called for 
public funding of campaigns, which would eliminate the need for campaign contributions.134  
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Advocates use a variety of arguments to support public financing of campaigns in the United 
States.135  An understanding of corruption, however, allows for an additional analysis of these 
proposals.  Eliminating the need for campaign contributions significantly reduces the benefit side 
of the decisionmaking equation– to zero – which makes it far more likely that the legislator will 
not decide to act corruptly.  Thus, an understanding of the decisionmaking process lends support 
to both the creative proposal to make donations anonymous and the more common proposal to 
publicly finance campaigns. 
 
 5.2  Increasing the Costs 
 
 Understanding the decisionmaking process also suggests that the cost side be increased.  
The first cost examined in this particular iteration of the equation is the psychic cost – Cpsy.  
Many factors contribute to the psychic cost of a corrupt act; each is worthy of study in any given 
situation.136  As a general proposition, however, it is accepted that internal controls on corrupt 
acts can be manipulated and persons made less likely to commit crimes or violate rules.  In the 
field of business, managers undergo programs that facilitate “buy-in” – internalization of a firm’s 
code of ethics.137  There is no reason that similar programs could not be devised for Congress. 
 The next set of costs examined, penalty costs, are conditioned by the probability of 
detection – p(Ccrim + Csoc).  Corruption is as hard to detect as any other criminal or otherwise 
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sanctioned activity.138  Detecting and prosecuting legislative corruption presents particular 
difficulties because of the separation of powers doctrine.  The executive, in its role as enforcer of 
law, might be prevented from fully investigating congressional activities that could arguably fall 
within its legislative function.139  Nonetheless, programs to increase the probability of detection 
can be envisioned. 
 With respect to the costs imposed through criminal sanctions, Ccrim, Becker himself 
suggests that the most cost-effective means of deterring crime is to increase criminal penalties.140  
Many countries or legal systems do impose more severe penalties on acts of official corruption 
than does the United States.141  As Neal Katyal points out, however, in application to actual 
crime the relationship between severity of penalty and deterrence is far more complicated than a 
straight correspondence.142  The sanction imposed on corruption, therefore, requires thoughtful 
consideration and study in terms of most effectively reducing the likelihood that a potentially 
corrupt legislator will find the benefit of accepting a corrupt offer of a bribe to outweigh the 
costs. 
 Sanctions, however, are not the only means by which criminal costs are imposed.  The 
costs of defense, for example, are costs that should be contemplated by a potentially corrupt 
legislator.143  Under current rules, a legislator can use campaign funds to pay defense fees when 
defending against accusations of accepting campaign contributions as a bribe, which 
substantially reduces or eliminates this cost.144  Tightening these types of rules would increase 
the cost contemplated by a legislator facing a corrupt offer. 
 Social costs for antisocial activities exist in many forms.  Arguably, at this time the social 
costs for legislative corruption are low.  Two examples demonstrate this point.  For a period of 
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almost ten years, the political party that controlled the legislature actively – and successfully – 
encouraged lobbyists to hire only members of their party and contribute only to members of their 
party, on the explicit grounds that contributions to their party would lead to direct access to 
lawmakers while those who contributed to the opposition party would be denied access.145  
Selling access to legislators, although legal in the United States, fits squarely within the 
definition of corruption.146  These activities, called the “K Street Project” by participants, were 
hardly secret:  the New York Times reported them in 2002.147  They evoked no public outcry and 
little public condemnation; a year later an editorial about the K Street Project decried the 
“strange disconnect between most political commentary and the reality of” politics at that 
time.148  Similarly, a sitting President could say “I think it’s disingenuous for anybody in public 
life to say that it doesn’t help you to be considered for [a trade mission] if you help the person 
who happens to win an election . . . And it is a good thing to do.  That’s the way – that’s the way 
the political system works.”149  This endorsement of the sale of political access, just as the 
corrupt acts of the K Street Project, engendered virtually no public condemnation.  Quite clearly, 
the social costs of legislative corruption could be increased. 
 Finally, the cost of bestowing the favor – Cfav – can be adjusted.  As discussed earlier in 
this paper, the current rules in Congress render preferential treatment virtually costless to a 
corrupt legislator.150  The practice of “earmarking,” through which legislators can insert specific 
spending directions into legislation with virtually no oversight or debate, allows a corrupt 
legislator to directly bestow favors or preferential treatment with very little effort.  An obvious 
means of making the bestowal of favors more costly would be to eliminate or prohibit 
earmarking.151 
 Another technique could increase the cost of bestowing the benefit.  Accurate records are 
kept on who contributes to which candidate, including bundled contributions or other forms of 
fundraising.152  John Nagle suggests that legislators who receive contributions or fund-raising 
assistance from lobbyists or other interest advocates should be required by law to recuse 
themselves from voting on issues associated with those persons.153  The American Bar 
Association proposes similar recusal by any elected judge on issues involving litigants who 
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contributed to that judge’s campaign.154  Recusal would increase the cost of bestowing the favor 
by forcing the legislator to enter into the costly process of trading votes or otherwise procuring 
something of value to be traded for the campaign contribution. 
 
 Conclusion  
 
 Corruption is an important issue.  The possibility of corruption poses a special threat to 
the democratic institutions and integrity of the United States.  Both the federal legislature and the 
federal courts recognize this fact.  Congress has enacted a plethora of legislation aimed squarely 
at corruption engendered through campaign contributions, and the Court has recognized the 
reduction or elimination of corruption as a critical goal.  Yet corruption has persisted and by 
most accounts flourished following that legislation. 
 Understanding the decisiomaking process behind a corrupt act explains why the 
mechanisms implemented in that legislation have failed and have in fact exacerbated the 
problem.  A legislator who is offered a bribe consisting of a bundled campaign contribution 
weighs the benefit of that contribution against the costs imposed by the corrupt act.  The benefit 
is not the aggregate amount of the contribution.  The benefit to the legislator is the cost saved by 
not having to raise that money herself.  That cost, in turn, is directly related to limits on the size 
of individual contributions.  The smaller that size is, the more discrete transactions she would 
have to enter into to raise the aggregate amount of money, and the greater the transaction costs of 
doing so.  Thus, when the rules mandate relatively small individual contributions, the value to a 
candidate of bundled contributions is greater than the value of exactly the same contribution 
would be in the absence of limits on the size of individual contributions. 
 Serious efforts to control corruption in the federal legislature must take consideration of 
this dynamic.  Meaningful rules to reduce corruption will either eliminate or reduce the size of 
the benefit that can be offered by means of bundled campaign contributions, or will increase the 
costs of accepting a bribe offer and acting corruptly. 
 A serious approach to corruption also entails an understanding of the perverse 
relationship between campaign contribution limits and corruption.  Reducing the amount of 
money that an individual can give to a campaign does not reduce the likelihood that a legislator 
will become corrupt.  Instead, making the amount of money that can be offered smaller actually 
increased the likelihood of corruption in the federal legislature. 
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